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Foreword - 


A two-day Conference of Ministers of State Governments and 
Secretaries/Principal Secretaries dealing with the subjects of Higher Education and 
Technical Education, is being convened on the 10% and 11 January, 2005 at Bangalore. 
The focus of discussions is (i) regulations of private universities (ii) admissions and 
fixations of tuition fee for professional education through self-financing private 
institutions and (iii) Entry of Foreign Universities in India. 


On the request of Ministry, National Institute of Educational Planning and 
Administration, New Delhi has prepared the background paper on the above- 
mentioned issues for the benefit of discussion. The background paper has been prepared 
by Prof. Sudhanshu Bhushan, Senior Fellow, Higher Education Unit, NIEPA. It was 
further discussed in the faculty meeting on 03" January 2005. The paper was further 
enriched after taking the feedback of the discussion. 


In this background, the factual positions have been carefully narrated and the 
concerns have been flagged from the point of view of meeting the national objectives of 
higher education in India. The proposed discussion points leading to desired solutions 
have also been flagged. It seems that there is an urgency to deal with the issues and 
come out with a policy framework evolved through consensus, I hope this background 
paper will set in motion the process of effective consultations in the two-day Conference 
of Ministers of State Governments and serve the useful purpose. 


Prof. Marmar Mukhopadhyay 
Director * 
NIEPA* 
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Preface 


One of the most significant features of the 21st Century Higher Education is that 
it emerged against the backdrop of privatization and globalization. World over the 
spread of Higher Education was achieved through active state intervention throughout 
the previous century. State invested and set the directions of Higher Education. At the 
close of the previous century public funding for higher education has been on the 
decline and as a conscious effort or otherwise the space seems to have been partly filled 
by the active intervention of private players in the Higher Education. 


The situation in Indian Higher Education system almost follows the above 
description, In hi phase of aneition thet ee ee a ae situate 
change of the process itself. As a result sometimes at the level of practices situations 

—woresucir that even demanded judicial interventions. Therefore, there seems to be a gap 


between judicial intervention and legislative and executive policy actions that reflect the 
compulsions of Indian civil society and democracy. 


The result of course has been that the three issues such as (i) regulations of 
private universities (ii) admissions and fixations of tuition fees for professional 
education through self-financing private institutions and (iii) entry of foreign 
Universities in India, could not be effectively dealt with. The purpose of the consultative 
meet seems {o be to achieve a democratic solution to the issues and put an end to all 

“uncertainties, legal _battles_and_generate_theconfidence_among_studen's,_paren's, 
manapement and above all the society for taking the Higher Education to the larger goal 
of achieving economic development. 


It is against this background that the author has clarified the present situation 
with some historical developments. ‘ 


Specifically the issue of private universities in India is the logical conclusion of 
the privatization. The role of any regulatory authority is lo see that the larger goal of 
access, equity and quality are not i ored while considering any enabling framework for 
te university. Similarly the issue of admission and fees in the private professional 
colleges need to be looked into, given the parameters set by the judicial pronouncemnen’ 
of T.M.A.Pai case Judgment where the issue of autonomy of private professional 
colleges needs to be protected but at the same time the commercialization of higher _ 
education is to be prevented. Large uncertainties exist over the commitments to be made 
in Higher Education under GATS. The foreign universities are at present working under 
no regulation. The implications of foreign universities awarding degrees to the Indian 
students have no constitutional validity. There is the need for an effective legislation and 
operational framework to deal with the issues relating to foreign Universities. 


The objective of the background paper is to enable the participants of the 
conference for an effective dialogue so that a near consensus emerges ON all the issues 
referred to above. Hence, the discussion points have been separately prepared. The 
scheme of the background paper is such that before analyzing all the three issues one by 


one a summary of arguments and discussion points have been given at the forefront for 
focused discussion on the issues. 


I hope the background paper proves its utility for the conference. In preparing 
the background note I received the help from Dr. Nilay Ranjan and Mr. Vijay Vrat Arya 
in collecting various information. I had several rounds of discussion with Nilay. Mr. D. 
Kamaraj gave technical support. I express my thanks to them for their support. I alone 
am responsible for the facts and analyses presented in the paper. 


Prof. Sudhanshu Bhushan 
Senior Fellow & Incharge 
Higher Education Unit 
NIEPA 
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SUMMARY OF ARGUMENTS PRESENTED 


I 


Issues Relating to Private Universities in India 


The first move towards private universities was initiated by the central 
government itself when bill no. LIX of 1995 titled ‘The Private Universities 
(Establishment and Regulation) Bill, 1995" was introduced in the Rajya Sabha. The bill, 
however, is still pending in the Parliament. 


Chhattisgarh state promulgated Private universities Act (2002). In terms of its 
provision universities can be established through notification in the official Gazzette. 
More than 100 private universities were established under Chhattisgarh. Later various 
other states such as Uttaranchal, Himachal Pradesh, Gujarat, Rajasthan came up with 
legislations on the establishment of private universities. 


Constitutionally, private university can be established by separate act of 
Parliament or Assembly and the standards and co-ordination of universities is the 
responsibility of center. UGC and other standard setting institutions were empowered 
by an act to ensure the quality. 


UGC came, with regulation in December 27, 2003 to ensure that private 
universities are established in accordance with law and that these universities maintain _ 
standards and other conditions prescribed under it. Delhi High Court judgment also 
upheld the validity of UGC regulation (2003). 


Some private universities are operating by openly defying UGC. One very 
crucial aspect is whether UGC’s norms to maintain standards be taken into , 
consideration before establishment of universities or not. If not, what powers exist for 
UGC to effectively maintain standards? Should UGC be empowered more by giving the 
power to revoke the title of university or degree? Alternatively, should not there be 
effective state level mechanism to ensure standards? 


Establishment of private universities without any vision, plan, infrastructure, 
competent academic staff and research facilities will have adverse implications on the 
orderly growth of higher education. There is need to decide the policy framework for 
the operation of private universities in India. Discussion points are given in the next 
section. 
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i 


Issues of Admission and Fees in Professional Private 
Un-Aided (Self-financing) Colleges in India 


The four cardinal principles for orderly growth of private professional colleges in 
India relate to the private sector participation, raising access and equity to enlarge the 
base of professionals, balanced regional development and the process and performance 
based quality professional education in India. 


The history of judicial pronouncements is necessary to understand to deal with 
the issue of admission and fees in Professional Private Colleges in India. Miss Mohini 
Jain case (1992) declared capitation fee as a consideration for admission to the said 
institution as illegal on the ground of denial of educational opportunities. 


J. P. Unnikrishnan case (1993) held that “Commercialization of education was not 
permissible”. It formulated a scheme and directed every authority granting 
recognition/affiliation to impose that scheme. It related to 50% free and 50% payment 
seats. There were differential fees for the two categories. AICTE guidelines (1994) and 
Government of India policy guidelines (1997) were issued regarding admission and fees 
that seems to have settled the issue. 


TMA Pai case judgment (2002) noted “the decision on the fee to be charged must 
necessarily be left to the private educational institution” and declared the scheme of J P 
Unnikrishnan case to determine admission and fees as null and void. As a result AICTE 
guidelines (1994) and Government of India Policy Guidelines (1997) also needed 
revision. Management quota was permitted. Surplus was allowed but no profiteering by 
private professional colleges. This led to the revision and hike in fees and countrywide 
protests as well. : 


Islamic Academy of Education and Another versus State of Karnataka and 
Others (2003) clarified above judgment and noted the scheme of State level Committee 
to oversee the admission and fees procedure. 


In the light of previous judgment certain legislative and executive action is 
desired to end any uncertainty over admissions and fees. The proposed discussion 
points are listed in the next section 
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Policy Framework for the operation of Foreign Universities 


Indian private educational institutions, found it profitable to offer many 
vocational courses, by collaborating with foreign universities /institutions to meet the 
market demand. This is how the foreign education providers created their space to 
operate in Indian higher education sector. 


Constitutional Provision under UGC Act, 1956 


* Under Article 22 of UGC a University can be established under an Act of 
Parliament or Assembly only. Only university can confer or grant a degree. 


* No foreign institution or University under domestic regulation in India is a 
University. 


° Therefore no foreign University under the present UGC Act can confer or grant 
any Degree. 


Students prefer courses offered by foreign universities even though 
unrecognized in India. It has the implication that unregulated structure will lead to 
various unrecogiuzed courses, and there may not be any standard setting institutions to 
monitor the quality. As such in the medium and long run, this will create chaos and 
confusion for the students to select the quality course and institution. 


There are two fold reasons for a regulatory frarnework for foreign education 


providers in Lidia. First, domestic compulsion to ensure quality and rational admission - 


policy for greater access and equity and of course the establishment of foreign: 
universities should be in accordance with the constitutional and legal framework. 
Second, it should also ensure that after India makes any commitment under GATS, 
regulation must be in conformity with GATS provisions and articles, 


The scope of domestic regulations in the context of trans-national higher 
education should be to address the myriad concerns of the government, 
including student protection, advancing national goals and protecting the local 
system. Among other concerns of the government are: National values and 
priorities of the host country may be undermined by the presence of foreign 
providers not sharing such values, local academic may be exploited by foreign 
providers, local students may be misled by foreign providers offering sub 
standard courses. 
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Modes of Operation of Foreign University in India 


* Twinning 

* Franchisee 

* Study & Examination Centers 
* Multiple Collaboration 

° Link Programme 

* Programmatic collaboration 
* Off Shore Campus 


Above modes of operation conferring a foreign degree to Indian students is 
illegal and therefore need for a policy and regulatory framework 


Policy Framework for Operation of Foreign Universities 


* UGC Act 1956 to be amended to broaden the scope of universities to include 
different modes of providing foreign degree. Other conditions should be as 
follows 


- Partnership with public /Private institution under the control of University 
— Majority partnership stake with Indians 


~ Registered with Indian partner under new nomenclature as a society or trust 


Cannot operate under profit motive , 
— Upper limit to the remittance of foreign exchange ' 

- Upper limit or cap on foreign investment, automatic route to be put up with 
_ Franchisee not to be allowed 


Registration and approval body will be a Council consisting of the heads of UGC, 
AICTE, DEC which will also frame various other aspects of admission, fees, registration 
and recognition and punitive measures, etc. for effective operation and desired control 
over foreign universities. 
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Issues relating to Private Universities in India 


Should there be central guidelines on the establishment of private untversities? 


What are the essential conditions for the constitutional validity of private universities with 
respect to its establishment? Is separate Act necessary? 


Is the issue of maintenance of standards, which is constitutionally the center's 
responsibility, a separate issue unconnected with the establishment of private universities? 


If not, how is the UGC empowered to check the growth of low quality private universities? 
Should UGC be given the power to revoke university title or degree? 


Should there be compulsory accreditation of private universities by NAAC within three 
years of its establishment for quality assurance? 


UGC Regulation (2003) - Whut ure the restrictive clauses for control? 


How quality private universities be promoted both with respect to teaching and research 
functions? 


Should parliament legislate on the private untuersities- the viewpoint may be expressed? 


Issues of Territorial Jurisdiction of public as well as private untversities 


Il 
Issues of Admission and Fees in Professional Private Un- 
Aided (Self-financing) Colleges in India 


Mode of entrance test: Can there be All India and state Ievel tests with predetermined 
proportion of students with adequate management quota representation? 


Fixing of the uniform management quota 


Setting up of a permanent committee in each state to oversee the admission and fees 
structure 


How should the right of private professional colleges to fix up the fees be interpreted ? 


What should be the basis of charging (fixing) the fees by institutions? Can it be linked to 
performance indicators as well, as a way to boost quality? 


How to ensure that institutions can earn the surplus but is not engaged in profiteering? 
This point is of utmost importance because government of India is concerned over the fact 
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that institutions raised the fees by a very high margin almost overnight that led to protests 
at all India level by students bodies and in the Parliament. 


« Should there be fresh central government policy guidelines on admission and fees? 


© Does the situation call for Parliament legislation for fixing the admission norms and the 
fees? If so, what should be the guidelines? If not, why not? 


Ill 
Entry of Foreign Universities in India 


° Status of entry of foreign universities in India 


° Mechanism and operation of foreign untverstties 


¢ Implications in terms of access, equity and quality 


e Issue of enabling policy guidelines 


| ° 
° 


° 


Basis of partnership 

Registration under trust/society act 

Guidelines on registration, recognition, admission, fees, curriculum 
Issue of foreign direct investment in India 


Remittances of foreign exchange 
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BACKGROUND PAPER 


Introduction 


The present phase of privatization and globalization has been producing 
complex situations in the field of higher education for the policy makers to address. It is 
so because 21s century higher education scenario calls for newer assumptions, fresh 
analyses and sometimes bolder initiatives to keep pace with changes. No institutions at 
policy, planning, research and implementation level can_afford ‘to move slowly, as 
Situations may change so fast that instrumentalities to serve national objectives may twit 


——_—— 


Somewhat similar situation has cropped up when growth of professional private 
colleges and lately private universities were caught up in legal wrangles. Entry of 
foreign universities in India continues unabated without any regulatory framework. 
These developments have wide implications for access, equity and quality of higher 
education. The difficulty lies in the fact that there has been a loss in the relative 
autonomy to take policy decisions. There has also been an erosion of faith in regulatory 
disciplines. The market has pervasive influence in the minds of people. In this scenario 
instrumentality uf consultative process enhances the space for policy decisions and 
increases the success of implementation. 


The objective of the present background paper on the three crucial issues 
referred to above is to lay bare the historical developments and throw up issues for 
discussion in the light of broad national objectives which higher education is supposed 
to address: The three main sections that follow deal with somewhat interconnected 
issues one by one. 


I A 


Issues relating to Private Universities in India 


Introduction 


World over the trends towards private universities have gained momentum in 
the last decade, although as a first step towards privatization the self financing private 
institutions began to operate under government control and later the self financing 
programmes in the public universities were also encouraged as a way out of the crisis of 
public funding of higher education. Deemed to be University duly approved under 
UGC Actis a new variant of self-financing type of institution, which provides a model of 
academic autonomy with functional efficiency. It is important to note that the phase of 
private universities in India is one of uncertainty, legal battles and open defiance of 
UGC authority. The present note is an attempt to understand some of the issues relating 
to private universities in India and find out ways to provide the desired directions of 
higher education. 


8 Conference of Ministers of State Governments, Bangalore, January 10-11, 2005 


Present System of Universities in India 


Under the Constitutional provision given in entry 25 of list III under the seventh 
schedule (Article 246) central and state governments establish Multi faculty 
conventional universities. These are of both, unitary and affiliating types. Nearly 50% of 
universities in India belong to this category. There are also professional universities such 
as technical, medical, law, agricultural, which are established by state governments. 
They are also of unitary and affiliating types. The third category is of open universities 
established by central and state governments. These offer open and flexible education 
through distance mode using correspondence courses/modern educational technology 
like interactive TV, etc. 


The practice of establishing deemed to be universities under private/joint sector 
began in 1986. These are established under Section 3(f) of UGC Act. Recommendation of 
UGC for according the status of a deemed to be university to an institution is to be 
accepted and notified by the Central Government. These may have single or multiple 
faculties. Apart from Universities and Deemed to be Universities, there are also some 
institutions offering professional UG, PG and research programmes established as 
Centers of Excellence, some by an Act of Parliament such as IITs and others at the 
instance of the Central Government such as National Law Institutes, National Institute 
of Design, Indian Institute of Management, National Institute of Fashion Technology, 
etc. Of the 255 universities, 182 are State Universities and 17 Central Universities. The 
number of deemed universities at present is 43. There are 12 “institutions of national 
importance", including 6 IIT’s, established or so designated by Acts of Parliament. 


Move towards Private Universities 


The first move towards private universities was initiated by the central 
government itself when bill no. LIX of 1995 titled ‘The Private Universities 
(Establishment and Regulation) Bill, 1995’ was introduced in the Rajya Sabha by the then 
Minister of Human Resource Development, Shri Madhav Rao Scindia. The bill, however, 
is still pending in the Parliament. 


Later Chhattisgarh state! promulgated an act to allow private universities to be 
established in the state. Chhattisgarh government may by notification in the Gazette establish a 
university with the recognition and authorization to conduct a syllabus or to grant degrees or 
diplomas or awards. Such notification shall then be tabled in the Legislative Assembly. The Act 
allows, with the prior approval of the state government to affiliate any college or other institution 
or to set up more than one campus. The act allows the state government to inspect the university 
for the purpose of ascertaining the standards of teaching, examination and research. 


Gujarat notified two private universities (Dhirubhai Ambani Institute and Nirma 
Institute) through two separate Acts of legislature in March 2003. Orissa has passed a 
bill, which is soon going to be introduced. Uttaranchal has already established four 
universities through separate acts. A private (Zee) university was established in April 
2003. Himachal Pradesh has set up the Jaypee University of Information Technology in 


' Chhattisgarh Niji Kshetra Vishvidyalaya (Sthapana Aur Viniyaman) Adhiniyam 2002 is one such act 
passed by Chhattisgarh government. Many other states are also in the process of passing the acts 
allowing private universities to impart education tn India. 
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2002. Madhya Pradesh is ready with its own draft bill. Sikkim has established Sikkim 
Manipal University and Maharashtra, Karnataka, Andhra Pradesh and Tamil Nadu are 
already running private medical and engineering colleges. 


UGC’s Control through Regulation (2003) 


The Government of India published a Gazette Notification on December 27, 2003, 
UGC Establishment and Maintenance of Standards in Private Universities Regulations, 2003. 
Some of the important features regarding establishment and recognition of Private 
Universities are 


¢ Each private university shall be established by a separate State Act (italics added- author) 
and shall conform to the relevant provisions of the UGC Act, 1956, as amended 
from time to time. 


¢ Private university shall be a unitary university having adequate facilities for 
teaching, research, examination and extension services. 


e A private university established under a State Act shall operate ordinarily within 
the boundary of the State concerned. However, after the development of main 
campus, in exceptional circumstances, the university may be permitted to open off- 
campus centres, off-shore campuses and study centres after five years of its coming 
into existence, subject to some important conditions such as: 
(i) The off-campus centre?(s) and / or the study centre(s) shall be set up with the 
prior approval of the UGC and that of the State Government(s) where the centre(s) 
is/are proposed to be opened. UGC retains the power to monitor and close down 
the centers in the case of unsatisfactory performance. Any off-shore campus(es)! in 
foreign countries shall be opened only after obtaining due permission from the 
Government of India and also that of the Government of the host country. 


e A Private university shall fulfill the minimum criteria in terms of programmes, 
faculty, infrastructural facilities, financial viability, etc., as laid down from time to 
time by the UGC and other concemed statutory bodies. 


° The programmes of study leading to a degree and/or a post-graduate 
degree/diploma offered by a private university shall conform to the relevant 
regulations/norms of the UGC or the concerned statutory body as amended from 
time to time. 


* The admission procedure and fixation of fees shall be in accordance with the 
norms/guidelines prescribed by the UGC and other concerned statutory bodies. 


“off-campus centre'* means a centre of the private university established by it outside the main campus 
(within or outside the State} operated and maintained as its constituent unit, having the university's 
_ compliment of facilities, faculty and staff. 
* “study centre"* means a centre established and maintained or recognized by the university for the purpose 
of advising, counseling or for rendering any other assistance required by the students used in the context 
j ol distance education 
“off-shore campus"* means a campus of the private university established by it outside the country, 
Operated and maintained as its constituent unit, having the university's compliment of facilities, faculty 
and staff. 
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Chhattisgarh Private University Amendment Bill (2004) 


Responding to criticisms Chhattisgarh passed the Private University 
Amendment Bill (2004). It provided for State Regulatory Commission on the pattern of 
UGC to ensure academic standard of private universities, interest of students and 
service condition of employees. It requires deposit of endowment fund of Rs. 2 Crores as 
guarantee. It also requires to have 15 acres of land within municipal limit and 25 acres 
of land outside for permanent campus. 60 out of 97 universities who did not comply 
with requirements were denotified. Some more may be denotified when State 
Regulatory Commission begins to operate. 


Legal Wrangles 
Open Defiance of UGC Act, 1956 


The controversy began with the Chattisgarh legislation on Private University act, 
2002 that was also the first act on the establishment of private university. Section 22 of 
UGC Act, 1956 notes “that the right of conferring or granting degrees shall be exercised 
only by a University established or incorporated by or under a Central Act, a Provincial 
Act or a State Act or an institution deemed to be a University under section 3 or an 
institution specially empowered by an Act of Parliament to confer or grant degrees”. 
Using this provision UGC (2003) issued a regulation by which the private university 
shall be established by a separate State Act. This meant necessary modification was 
required in Chhatisgarh Act (2002). This was, however, not complied with although 
Chhatisgarh (2004) Private University Bill was passed in 2004. In fact Rajasthan came up 
with another ordinance in 2004 entitled “Rajasthan Self-Financed Private Universities 
Ordinance, 2004”. The ordinance states that the State Government may by notification in 
the Official Gazette, establish a university with such name, location, jurisdiction and 
with such conditions as may be specified in such notification. The question. is: Is a 
separate act necessary for the establishment of every university in terms of provisions of 
section 22 and section 23 of UGC Act, 1956? It may also be asked is such a provision, if it 
exists, necessary? If a separate act is necessary then universities established under 
Chhatisgarh legislation are illegal and the Rajasthan ordinance also stands null and 
void. It also means open defiance of UGC Act, 1956. 


Public Interest Litigation Filed by Prof. Yashpal 


Eminent educationist and former Chairman of UGC Prof. Yashpal filed a PIL in 
the Supreme Court of India, challenging the validity of Chattisgarh Act, which allegedly 
allows the registration of private universities without basic education facilities. Indeed 
there are various newspaper reports that point to the lack of basic physical and 
academic infrastructure in the universities established under Chattisgarh Act. UGC also 
established a committee to oversee the functioning of private universities which 
submitted its report that reportedly pointed to the inadequate infrastructure of the 
private universities. The decision of the court is eagerly awaited on the PIL. However, 
legal solutions have raised more questions than it has solved, it is pertinent that central 
government through its legislative and executive powers sort this issue out. 


mat: 


eee 


ee ep tcet® 


a mnt oy 


Background Paper 14 


Delhi Court Case of Quashing UGC (2003) Regulation 


Dr. C V Raman University under Chhattisgarh and The Institute of Chartered 
Financial Analysts of India University under Uttaranchal have petitioned the Delhi High 
Court to quash the UGC Establishment and Maintenance of Standards in Private 
Universities regulations, 2003. The universities argued that their status under state law is 
legitimate, and as they receive no funding through the UGC, they should not be subject 
to its rulings. The court was informed that the UGC wanted to “control” the private 
sector and not merely assure its quality. On March 22, 2004 the Delhi High Court upheld 
the UGC’s 2003 regulations and isstied notices to the governments of Chhatisgarh and 
Uttaranchal. The two petitioning universities were asked to file replies by April 27, 2004. 
The point to note is that if UGC’s regulation (2003) is held as valid and also universities 
under Chhattisgarh continue to provide degrees then executive/legislative action may 
be called for to comply with the regulation. 


UGC's Power to Revoke University Title or Degree Awarding Powers 


It is also argued that UGC Act, 1956 does not empower the UGC to revoke 
university Title or Degree. In fact clauses to this effect were removed from the original 
1951 Bill following pressure from the states. However, there is a reference to “approval” 
of all the degrees by the UGC, and this has generally been the convention over the years. 
Asa result UGC cannot demand that private universities relinquish university title. It 
can ordy assert that its founding act gives it the right to oversee the ‘minimum standard’ 
of all universities in India whether public or private, state or federally constituted’. Can 
it be considered to give UGC more teeth by enabling UGC to provide the power to 
derecognise the university title or degree. Amrik Singh (2004) notes that the states 
would still oppose such a provision (p.24-5). This issue acquires greater importance 
now. The Ministerial Meet must discuss some authority to center or state or UGC to 
revoke university Title or Degree or some alternative mechanism such as ‘Fitness-to- 
Function Norms’ to be prescribed by UGC (See Singh Amrik, 2004, p.25). 


Territorial Jurisdiction of Private University 


Territorial Jurisdiction is yet another feature of traditional universities. The 
reason must have been that in a federal setup the jurisdiction of a university established 
by a state act cannot be applied to other state. Further within a state there is no territorial 
jurisdiction, yet for the purposes of avoiding confusion ordinarily territorial jurisdiction 
is followed for each university. The Model Act of UGCS states that the concept of 
territorial jurisdiction is no more relevant in the age of borderless education, triggered 
by the ICT revolution. 


In the case of private university, UGC 2003 regulation prohibits off campus and 
study centers of private universities in other states. The recent norm of UGC’ states that 
franchising through off campus study centers is limited only to the courses of 
universities conducted under distance learning. 


* Sce Garrett Richard (2004) 
° UGC 2003, The Model Act for Universities of the 21° Century in India, October 2003 at the UGC 
‘ Website: www.uge.ac.in 
UGC, 2004, Franchising of Higher Education through Off campus Study Centres: UGC norms, UGC 
News, 11(1}: 38-44 
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The off-campus centers and study centers, functioning as separate entities 
engaged in teaching, are supposed to come under the purview of Section 2f of the UGC 
Act. This is an open fact that universities established under Chhattisgarh Act have their 
off campus centres outside Chhattisgarh. 


The dilemma with respect to the territorial jurisdiction is that “off campus 
centers” may be desirable in the present context of cross border education, yet it throws 
open the problem of regulating the standards at these centers. The situation with respect 
to study centers with franchisee arrangement under private sector is denial of UGC 
regulations. 


Present Concerns for Private Universities in India? 


As noted earlier, private universities are the logical outcome of privatization in higher 
education. If deemed to be universities provide an example of quasi privatization, the 
private universities are models of full privatization. So far as demand side analysis is 
concerned, there exists a middle and high-income group clientele, although access to 
private universities will be limited due to higher fees charged by them. From the supply 
side the private universities may create a niche for themselves for courses that fetch 
employment to attract students. The point to note is that there cannot be a market- 
clearing price for the output and there may not be research and quality orientation. This 
is what provides cause for concern. 


Policy Framework for Private Universities 


There is, therefore, need to address above concerns, namely, those relating to cost and 
quality. A policy framework for private universities must guarantee how within a 
framework of constitutional provision these two concerns are addressed? 


More specifically discussion on following issues relating to the establishment and 
maintenance of standard of private universities may take place. : 


© Should there be central guidelines on the establishment of private universities? 


e What are the essential conditions for the constitutional validity of private universities with 
respect to its establishment? Is separate Act necessary? 


e Is the issue of maintenance of standards, which is constitutionally the center's 
responsibility, a separate issue unconnected with the establishment of private universities? 


e If not, how is the UGC empowered to check the growth of low quality private universities? 
e Should UGC be given the power to revoke university title or degree? 


© Should there be compulsory accreditation of private universities by NAAC within three 
years of its establishment for quality assurance? 


¢ UGC Regulation (2003) - What are the restrictive clauses for control? 


e How quality private universities be promoted both with respect to teaching and research 
functions? 


¢ Should parliament legislate on the private universities- the viewpoint may be expressed? 
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aL ., 
Issues of Admission and Fees in Professional Private 
Un-Aided (Self-financing) Colleges in India 


a wth of Professional Colleges 


There are following four characteristics of the growth of professional education 


ate Sector Dominance: Various professional disciplines such as Engineering and 
nology, Medical and Health Sciences, Management and Teacher Education were 
ated by the private sector. Almost three quarters of the institutions were in the 
ivate sector. (See appendix-1). It means self-financing private unaided sector is too 
ortant to be ignored in professionalisation of human resources in India - so crucial a 
tor in the development of knowledge society. 


: Narrow Enrolment Base: Of the total enrolment of 8.8 million in 2001-02, 

“Engineering and Technology barely accounted for 6.83% enrolment, medical accounted 
or 3.13% and education and agriculture accounted for 1.30 and .60% respectively. (See 
pendix-2) It is important to note that the access to professional institutions in India 
" needs to be raised Lo increase the enrolment of professional to Lotal enrolment. A smaller 
base of professional enrolment is neither good for education nor for the economy. It 


(3) Regional Bias: There is a strong regional bias in the distribution of professional 
institutions. Here the divide exists between the north and the south. Southern states 
such as Andhra Pradesh, Maharashtra, Tamilnadu, Karnataka and to some extent Kerala ~ 
account for the bulk of the professional institutions in India, mostly in the private sector. 
Tor example, out of the total 977 Engineering and Technology institutions above 
mentioned five states accounled for 635 instilulions Le, couglly 66% of tolal institutions 
in five stales alone. Private sector in five above states account for over more than half of 
the total Engineering and ‘Technology institutions in India. Similar north-south divide 
exists in other branches of professional education in India. (See appendix-3). This has an 
important implication for the northern states. Since most of the students from the poor 
northern states take admissions in the private professional institutions, higher the fees 
structure higher is the drain of money from the north to the south. This fact has very 
important implication in terms of policy and planning design of professional institution. 


(4) Ambiguous Quality: Quality is a very important yardstick of the development of 
professional institutions. Hardly a research study exists that could focus the quality 
aspects of the growth of professional institutions in India. There are good quality public 
professional institutions; some are average but large number of less than average quality 
institutions exist under the government sector. So far as the private institutions are 
concerned some of the well-managed trusts have good institutions but most private 
institutions lack quality. An important argument put forward by private professional 
colleges in favour of the autonomy of fixing fees is that quality is dependent on the 
availability of infrastructural facilities such as the library, laboratories, computer 
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facilities, classrooms, in short, the input factors. Neither in their arguments nor in the 
government's approaches in determining fees the process and the output or 
performance indicators are instrumental in promoting quality of professional education 
in India. Indeed in terms of global standard quality of professional institutions in India 
may be said to be less than average. 


The four scenario presented in the growth of professional colleges in India also 
presents the four cardinal principles for orderly growth. These relate to the private 
sector participation, raising access and equity to enlarge the base of professionals, 
balanced regional development and the process and performance based quality 
professional education in India. 


Important Assumptions Setting the Directions of Growth of Professional Colleges 


In recent years there is a distinct trend in the growth of private professional 
institutions. For example, both in terms of institutions and the intake at the 
undergraduate degree level in engineering the percentage of institutions and enrolment 
in the private sector in the total has gone up from 76% in 1999-2000 to 85% in 2003-04. 
This calls for the analysis. The reasons are to be found; first, in the shift in the 
assumption that higher education is a non-merit good and, therefore, government could 
afford to withdraw subsidies (Government of India, 1997). This was important factor in 
the growth of private sector. Secondly, for a long time it was felt that private sector 
growth would find its own equilibrium in terms of number and price. What it effectively 
meant that demand supply mechanism would guide the growth of professional colleges. 
This was a wrong presumption. An effective, implementable and early policy guideline 
to manage the growth of private professional colleges was desirable. Short-term 
approach to solve immediate problem furthermore added to the chaotic growth 
scenario. This was possibly the reason that Hon’ble court had to interfere time and again 
in the matter of admission and fees regulation of private colleges. The thinking in the 
mind of the policy makers that judicial intervention will ultimately settle the vexed issue 
of admissions and fees also did not last long, as we will see the important milestones in 
the judgment even today raises more questions than it sorts out. 


The point to note is that public and private dichotomy is a false dichotomy. The 
higher education is both a public as well as private good. The externalities of higher 
education and research are large enough to justify it as public good and hence 
government's bigger commitment for professional education is essential. At the same 
time benefits that accrue to an individual entitles him to a job in the corporate sector that 
fetches the income to the individual. Hence there exists reason to charge for professional 
education. Similarly, market needs to be fine-tuned to maintain quality, raise access and 
follow equity. Lastly government must act in a proactive way with certain vision such as 
to build a world-class professional army. 


It is against this backdrop that the issue of admission and fees policy in the 
private professional colleges demands a state level consultation for an orderly growth of 
professional colleges in India. Before elaborating on the specific issues it would be 
necessary to understand various judicial pronouncements as these in a certain sense not 
only set the directions of growth but also act as parameters for the growth as it has the 
legal status. 
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Judicial Pronouncements 
Miss Mohini Jatn versus State of Karnatka and Others (1992) 


In this case the petitioner had challenged the notification of the Government of 
Karnataka permitting the private medical colleges in the state to charge higher tuition 
fees from students of other states. Colleges in Karnataka contended that they had to 
charge fees according to the capital cost and expenditure, as they do not receive any aid 
from the government. The judgment noted that the denial of educational opportunities 
by charging capitation fees amounts to the denial of the fundamental rights in more than 
one ways and as such “it is not permissible in law for any educational institution to charge 
capitation fee as a consideration for admission to the said institution”. However institutions were 


free to charge differential fees from foreigners and NRI's. The court, however, failed to 


suggest options for the finding of private institutions. 
] P Unnikrishnan and Others Versus State of Andhra Pradesh and Others (1993) 


In this case petitioners challenged the decisions regarding charging of fees as given in 
the Mohini Jain Case. The petitioners also challenged various state acts that prohibited 
the capitation fees in Andhra Pradesh, Maharashtra and Tamil Nadu. In Unnikrishnan 
Judgment in 1993 it was held that “Commercialization of education was not permissible and it 
was opposed to public policy and Indian tradition and the charging of capitation fee was illegal”. 
In this judgment court issued guidelines regarding admission criteria in the professional 
unaided colleges, ceiling of fees, process of regulation under regulatory body and also 
suggested mechanism for regulation. In this judgment the issue of private aided 
recognized/ affiliated educational institutions seems to have been settled as the power to 
frame rules and regulations in terms of admission and fees was already under the 
government or government run university/deemed to be university. The Court then 
formulated a scheme and directed every authority granting recognition/ affiliation to 
impose that scheme upon institutions seeking recognition/affiliation, even if they were 
unaided institutions. The scheme that was framed, inter alia, postulated 


a, that 50% of the seats in every professional college, established under a trust or 
society act or under state act should be filled by the nominees of the Government 
or University, selected on the basis of merit determined by a common entrance 
examination, which will be referred to as free seats", the remaining 50% seats 
("payment seats") should be filled by those candidates who pay the prescribed 
fee. The allotment of students against payment seats should be done on the basis 
of inter se merit determined on the same basis as in the case of free seats 


b. that there should be no quota reserved for the management or for any family, 
caste or community, which may have established such a college 


c. that it should be open to the professional college to provide for reservation of 
seats for constitutionally permissible classes with the approval of the affiliating 
university 

d. that the fee chargeable in each professional college should be subject to such a 
ceiling as may be prescribed by the authority or by a competent court 


e. That every state government should constitute a committee to fix the ceiling on 
the fees chargeable by a professional college or class of professional colleges, as 
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the case may be. This committee should, after hearing the professional colleges, 
fix the fee once every three years or at such longer intervals, as it may think 
appropriate 


f. That it would be appropriate for the University Grants Comunission to frame 
regulations under its Act regulating the fees that the affiliated colleges operating 
on ano grant-in-aid basis were entitled to charge. The AICTE, the Indian Medical 
Council and the Central Government were also given similar advice. The manner 
in which the seats were to be filled on the basis of the common entrance test was 
also indicated. 


TM A Pai Foundation and Others Versus State of Karnataka and Others (2002) 


In this case the petitioner contended that the judgment of the J P Unnikrishnan case 
adversely affected the autonomy of private institutions and hence needed 
reconsideration. The judgment delivered by the Chief Justice of India who presided over 
the 11- member bench, recognized the role of private initiatives. It made the observation 
that “ the state with its limited resources and slow moving machinery is unable to fully develop 
the genius of the Indian people”. 


TMA Pai judgment in 2002 referred to the Unnikrishnan case and stated as 
follows, “The hard reality that emerges is that private educational institutions are a necessity in 
the present day context. It is not possible to do without them because the Governments are in no 
position to meet the demand - particularly in the sector of medical and technical education, which ° 
call for substantial outlays. While education is one of the most important functions of the Indian 
State it has no monopoly therein. Private educational institutions - including minority 
educational institutions - too have a role to play” 


J. P. Unnikrishnan‘s case presumably adversely affected the autonomy of private 
institutions and it noted in Para 45 of the judgment that “in view of the discussion 
hereinabove, we hold that the decision in Unnikrishnan‘s case, insofar as it framed the scheme 
relating to the grant of admission and the fixing of the fee, was not correct, and to the extent, the 
said decision and the consequent directions given to UGC, AICTE, Medical Council of India, 
Central and State governments, etc., are overruled”. Effectively can we say that the judgment 
held as invalid, the concept of ‘free seats’ and ‘payment-seats’? This was so as in Para 56, 
the judgment furthermore noted “the decision on the fee to be charged must necessarily be left 
to the private educational institution that does not seek or is not dependent upon any funds from 
the government”. 


In para 57 the judgment held that “.......... the government can provide regulations 
that will ensure excellence while forbidding the charging of capitation fee and profiteering by the 
institution... There can, however, be reasonable revenue surplus which may be generated 
by the educational institution for the purpose of development of education and expansion of the 
institution”. In Para 58, it was noted, “For admission into any professional institution merit 
must play an important role ........... Appropriate regulations for this purpose may be made 
keeping in view the other observations made in this judgment in the context of admission to 
unaided institutions”. The judgment furthermore defined merit in terms of marks 
obtained in the qualifying examination or the marks obtained in a common entrance 
test. 
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In Para 67, “We now come to the regulations that can be framed relating to private 
unaided professional institutions... it would, therefore be permissible for the university or the 
government, at the time of granting recognition, to require private unaided institutions to 
provide for merit-based selection while giving the Management sufficient discretion in admitting 
students... For, instance, a certain percentage of the seats can be reserved for admission by tie 
Management out of those students who have passed the Common Entrance Test held by itself or 
by the State/University and have applied to the college concerned for admission, while the rest of 
the seats may be filled up on the basis of counseling by the state agency... The prescription of 
percentage for this purpose has to be done by the government according to the local needs”. 


Islamic Academy of Education and Another Vs. State of Karnataka and Ors (2003): 


The judgment of the Supreme Court in the TMA Pai case created buoyancy, which 
believed that they gave them the autonomy regarding fixation of fees and mode of 
admission although the government interpreted it otherwise. Litigations followed and in 
view of this the Supreme Court set up a five-judge bench for the Islamic Academy of 
Education Vs. The Government of Karnataka Case to clarify the earlier Supreme Court 
judgment. The following questions were taken up for consideration by the Sjudge 
bench: 


1. Whether the educational institutions are entitled to fix their own fee structure? 


2. Whether minority and non-minority institutions stand on the same footing and 
have the same rights? 


3. Whether private unaided professional colleges are entitled to fill-in their seats, 
to the extent of 100 per cent, and if not to what extent? 


4. Whether private unaided professional institutions are entitled to admit students 
by evolving their own method of admission? 


In relation to the first question, a 4-judge majority judgment clarified that the 
government cannot prescribe a rigid fee structure. Every institution must have the right 
to fix its fees in accordance with the costs. ‘hey can also generate a surplus to be used 
for the betterment and growth of the institution. However, there can be no profiteering 
and capitation fees cannot be charged. The proposed fee structure will have to be 
submitted to a Committee headed by a retired judge to be nominated by the Chief 
Justice of the State. The other member of the committee will include a Chartered 
Accountant, a nominee of the AICTE/MCI and the Secretary of the State in charge of 
technical education/ medical education. Other details are as under: 


1. The institutions shall charge fees only for one year, in accordance with the rules 
and not the fees for the entire course. 


2. Care be taken that the institutions de not indulge in profiteering or otherwise 
exploiting students financially. 


3. Fees once fixed shall not be changed for a period of three years, unless there 
exists an extraordinary reason. 


4. The fees fixed by the institutions should be approved by the authority/body of 
the concerned State. 
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5. No institution should charge any fee beyond the amount fixed and the fees 
charged shall be deposited in a nationalized bank. 


6. The statutory authority can frame rules for imposing penalties in case of any 
contravention and the penalty may be ten to fifteen times of the amount so 
collected and it can de-recognize and cancel recognition. 


7. The fee already collected for long terms should be kept in a fixed deposit in a 
nationalized bank and the interest accrued should be given to the students. 


8. However, the management can insist on a bond from the students when they are 
seeking admission. 


In relation to questions 3 and 4 the 4-judge majority judgment pointed out that 
the majority judgment in the T.M.A. Pai Foundation case makes a distinction between 
private unaided professional colleges and other institutions. Regarding admission to 
various programmes it is clarified that: 


1. Individual institutes cannot hold their own Entrance Tests. Institutions will have 
to make admissions on the basis of the Common Entrance Test conducted by the 
State Government or by an association of all colleges of a particular type. 


2. The admissions should be based on merit in the Common Entrance Test, except 
for the percentage given to the management. 


3. The management quota, which is to be determined by the concerned 
government, should be filled from the students successful in the common 
entrance test. 


4. Institutions that have been conducting their own tests for at least 25 yeas can 
approach the committee for approval for continuing such tests. 


5. The states have been directed to appoint a permanent Committee, whith will 
ensure that the tests conducted by the association of colleges, is fair and 
transparent. A retired Judge of the High Court, to be nominated by the Chief 
Justice of the State, Should head such committees, the other members being an 
eminent engineer /doctor and the Secretary of the concerned department. 


Admission Structure Regulations AICTE (1994) and MHRD Policy Guidelines (1997) 


Given two previous judicial pronouncements, it is now necessary to understand 
the role of AICTE in framing admission and fees regulations. AICTE was established by 
AICTE Act, 1987. Its functions are Planning, co-ordination, promotion of quality and 
maintenance of standards of technical education system in the country. National Board 
of Accreditation was established in 1994 under section 10(u) of AICTE Act, 1987. It was 
established with a view to assess standards of quality of education, to assess and 
accredit institutions imparting technical education in India. It is also a recommending 
body regarding recognition and derecognition of institutions from the point of view of 
standard setting. Admission Structure Regulations AICTE, 1994 were issued under the 
directions of 1993 court judgment that laid down the procedure for admission and State 
level Committee's role for determination of tuition and other fees in a professional 
college. 
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However, AICTE will have the authority to fix the number of seats in each 
professional college as the standard setting condition. It stands intact even after the TM 
A Pai Case judgment, 2002. It means that AICTE will have the authority to fix the 
number of seats in each professional college but will have no authority to determine the 
procedure for admission of students and fixation of fees. The procedure for the 
allotment of seats in AICTE regulation in the light of Unnikrishnan case judgment may 
not hold valid as Para 45 of the T M A Pai Case judgment quoted above overrules the 
scheme relating to the grant of admission and fixing of fees in Unnikrishnan case. It 
means to that extent the provisions of AICTE regulation, particularly relating to the 
distinction between free and payment seats stands overruled. Indeed AICTE’s various 
other procedures for allotment of seats and the fixing of fees also stand overruled as 
autonomy to determine fees now rests with the private professional colleges. 


Later Ministry of Human Resource Development (Department of Education) 
New Delhi, the 18th March, 1997 issued Policy on Fee Fixation in Private Unaided 
Educational Institutions imparting Higher and Technical Education including 
Management Education’. As we can see not only the various provisions of AICTE 
regulation 1994 but also the policy guidelines of MHRD, issued in 1997 approved by the 
President of India does not stand as valid after T M A Pai case judgment. More 
specifically we see that clause 6 under AICTE act under procedure of allotment of seat 
relating, to management seats may not hold now. This has also create nocertainty with 
Tespect to management quota. While Haryana government has fixed up 25% as 
management quota, Kerala and Tamil Nadu’s government notification fix the 
management quota at 50%. This is indeed very serious matter. This has created an 
uncertainty as existing policy guidelines of the government itself stands as invalid. 
There are also disputes over the settlement of fees by the government. The Association 
of the Managements of Un-aided Engineering Colleges (Maharashtra) has complained 
that private engineering colleges have the power to the determination of fees and as 
such in all likehood private colleges may defy the state government's notification 


There is a need, therefore, to think afresh on the policy guidelines considering 
the judgment both of the T M A Pai case and the Islamic Academy of Education and 
Another versus State of Karnataka and Others case. The specific points for discussion 
may be enumerated: 


* Mode of entrance test: Can there be All India and state level tests with 


predetermined proportion of students with adequate management quota 
representation? 


° Fixing of the uniform management quota 


* Setting up of a permanent committee in each state to oversee the admission and fees 
structure 


° How should the right of private professional colleges to fix up the fees be 
interpreted? 


*A meeting of State Higher and Technical Education Ministers was convened by the Union Minister of 
Human Resource Development on 10th December 1996 wherein it was decided that self-contained policy 
directions could be issued applicable to sectors of education, falling within the purview of the Ministry of 
Human Resource Development, namely Higher and Technical Education. 
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What should be the basis of charging (fixing) the fees by institutions? Can it be 
linked to performance indicators as well asa way to boost quality? 


« How to ensure that institutions can eam the surplus but is not engaged in 
profiteering? This point is of utmost importance because government of India is 
concerned over the fact that institutions raised the fees by a very high margin 
almost overnight that led to protests at all India level by students bodies 


e Should there be fresh ceritral government policy guidelines on admission and fees? 


« Does the situation call for Parliament legislation for fixing the admission norms and 
the fees? If so, what should be the guidelines? If not, why not? 


There is also another dimension to the issue of admission and fees. The recent 
Supreme Court judgment in August again raised the issue of education as fundamental 
right. The matter also came up in the parliament and members expressed dissatisfaction 
over rising fees for professional courses in self-financing private un-aided institutions. 
There cannot be denial of the equality of opportunity as provided in the fundamental 
right. 


Some Recent Developments 


The Hindu in its report on August 23, 2004 reports that 32-member all-party 
delegation from Karnataka, led by the Chief Minister, N. Dharam Singh, today urged the 
Center to enact legislation on admission to private unaided professional colleges. The 
delegation submitted a memorandum to the Union Human Resource Development 
Minister, Arjun Singh, and made out a case for promulgating an ordinance after the 
current session of Parliament is over. Karnataka is the first State to formally approach 
the Center for such legislation and the Ministry is awaiting similar formal requests from 
other States. , 


The Hindu in its report on August 23, 2004 also reported that the HRD ministry 
has decided to bring a central legislation to put an end to the chaos raging in private 
professional colleges over haphazard admissions and continuous fee hikes. The 
proposed legislation would bring a uniform admission and fees policy for all private 
colleges. They have been arbitrarily fixing the number of management or paid seats and 
charging exorbitant fees for them. 


Ill 


Entry of Foreign Universities in India 


How the Foreign Education Providers made their inroads into India? 


Higher education in India developed from elite to mass based educational institutions in 
the post independence era. It met the functional requirement of the economy. In the 
1980’s the phenomenon of globalisation and economic reforms in India led to further 
diversification of industries and service sectors in India. As such there was need for 
diversified educational programmes and nrofoscionals to meel the needs of industry. 
The pubic system of Higher Education institutions in India was not quick to respond to 
wnanging market demands. The domestic regulation permitted only the public 
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universities/deemed to be universities to provide degrees. There was absolutely no 
space for private education providers to offer educational programmes in response to 
the changing demands of the industry. 


Under this circumstance, Indian private educational institutions, which found it 
profitable to offer many such vocational courses, preferred to collaborate with foreign 
universities /institutions to meet the market demand. This is how the foreign education 
providers created their space to operate in Indian higher education sector. 


Course-wise Presence of Foreign Institutions 


It is important to know that in an unregulated scenario, how the market behaves so far 
as the preference of courses offered by the Foreign Education Providers in India is 
concerned. ' 


The table given in Appendix V from a study conducted by NIEPA (Interim Report, 2004) 
shows that majority of the Foreign Education Providers are providing 
professional/vocational courses. Out of the total sample of 131 institutions, 107 were 
providing vocational course. 19 of that are in technical course and only 5 such 
institutions are providing general education. The data shows that in the category of 
vocational course management course are most popular. Business Management & 
Hotel Management constitutes approximately 80% of the total number of courses. The 
table also shows that Maharashtra has the maximum number of programs in hotel 
management. Delhi has the maximum number of program in Business management. In 
technical course at present not much interest is shown although 19 institutions are active 
in technical sectors as well. 


It shows that foreign institutions are taking advantage of the demand for 
vocational courses. As it has the potentials for employment in the private sector, 
students prefer such courses even though unrecognized in India. It has the implication 
that unregulated structure will lead to various unrecognized courses, and there may not 
be any standard setting institutions to monitor the quality. As such in the medium and 
long run, this will create chaos and confusion for the students to select the quality course 
and institution. 


Need for Domestic Regulation 


Need for domestic regulation arises not only from the point of view of protecting 
students from low quality delivery of courses by foreign institutions but there is also the 
context of GATS. Article VI of GATS agreement pertains to domestic regulation under 
GATS. There are following provisions under article VI that are applicable to sectors 
where commitments are undertaken. Article VI.1 states reasonable, objective and 
impartial administration in case of any foreign providers of education services. Article 
V1.3 notes that decisions on applications should be taken in a reasonable period. Article 
VL6 talks of well laid down procedures to verify competence. Then there are provisions, 
which are applicable to all sectors, irrespective of commitments. V1.6 states that there 
must be procedure for review of administrative decisions that affect trade in service. 
Given that there are two fold reasons for a regulatory framework for foreign education 
providers in India. First, domestic compulsion to ensure quality and rational admission 
policy for greater access and equity and of course the establishment of foreign 
universities should be in accordance with the constitutio d legal framework. 


2 Onference of Ministers of State 


Second, it should als deetiray ater India makes any commitment under GATS, 
regulation must aa pes) rmity with GATS provisions and articles, 


Domestic Regulation: Example of China 

So far as the domestic regulation in different countries are concemed, there are 
asymmetries in approaches. There are some countries that intend to use it with a view to 
DRG, ee ee Sceptical, especially among developing 
cconomies, use domestic regulation more as a tool to protect the national educational 


In the context of GATS China introduced the legislation on transnational 
Provision of education services in March 2003 and September 2003. Major features 
include the stipulation that foreign institutions must partner with Chinese institutions; 
partnership must not seek profit as their objective; no less than half the members of the 


be a Chinese citizen; the basic language of instruction should be Chinese; and tuition | 


fees may not be raised without approval. (See Garrett Richard, 2004 a) 


Offshore Campus 


Offshore campus may be of two types: (1) Sole subsidiary of foreign university 
having a branch campus in India (2) Subsidiary of foreign university having an Indian 
partner ~ public or private- opening a branch campus of foreign university in India. An 
Indian partner will be the one covered under section 2f or 3 of the UGC act or the one 
authorized by the central government. 


If the condition of registration under a trust or Society’s Registration Act or 
Company’s Act is invoked then a foreign institution cannot be registered in India and 
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sole subsidiary of foreign university having a branch campus in India is ruled out. The 
only possibility exists for subsidiary of foreign university having an Indian partner - 
public or private- opening a branch campus of foreign university in India under a new 
nomenclature as it can get itself registered under trust. Example: Oxford University can 
set up a branch campus with, say, Indian partmer under a nomenclature ‘Oxford India’ 
after duly registered under trust or Society’s Registration Act. Secondly, this entity 
Oxford India as a trust will have to obtain the approval of RBI for the purposes of FDI or 
for the purposes of remitting the foreign exchange. Thirdly, for the purposes of degree 
granting authority the scope of university under UGC Act will have to be extended to 
include the present category of branch campus of foreign university under a new 
nomenclature registered under trust. Fourthly, among other provisions the important 
ones are 


i. FDI Condition: instead of automatic route there should be a cap on foreign 
investment with majority investment by the Indian partner as education is a public 
good and it should not be considered primarily as a source of foreign exchange 


ii. Majority Indian Partner: The Governing Board of above said institution should have 
majority Indian partner. 


iii. Upper limit to the remittance of foreign exchange: There should be an upper limit 
to the remittance of foreign exchange as return of foreign services. All other 
conditions relating to registration, approval, admission, fees, nomenclature of 
degree, authority to inspect are given at the end of section. 


Franchisee 


Under this arrangement foreign institutions grant the permission to another 
institution in another country to execute their programme with their name, curriculum, 
evaluation methods. In this arrangement foreign institutions franchise a programme to 
Indian organization that offers these programmes under the direct supervision of the 
foreign institutions. Presently two foreign institutions Wigan & Leigh, UK and Western 
International University are providing degree under Franchisee arrangement. 


In this case also foreign university will have to register under trust or Society’s 
Registration Act with Indian partner under new nomenclature as in the case of offshore 
campus. All other conditions, as discussed above, will apply. For the purposes of degree 
granting authority the scope of university under UGC Act will have to be extended to 
include the present category of franchisee as well. It may, however, be debated whether 
the franchisee mode of foreign provider of education be allowed to operate in India. 
Franchisee is normally taken for the brand name and how well it operates depends on 
partner institutions ability to run the programme or the willingness of the foreign 
university to keep a proper watch on its franchisee unit. 


Twinning and Link Programme 


Twining programmes are those wherein students can complete part of their 
study in India and part in foreign university. The twinning arrangement may be 
optional to the students. It is one of the most preferred modes because foreign 
institutions have least stakes and maximum income. On the other hand, students, too, 
prefer this mode because it provides them least cost opportunity to earn foreign degree 
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with outside exposure. Of course in many cases, students feel the difficulty of obtaining 
visa even when their admission under twinning arrangement is granted by foreign 
university. Link programme differs from twinning in the sense that for a part study that 
is completed in India a student is awarded a diploma or degree in India. A foreign 
university recognizes in part or full the credit earned for the Indian qualification and 
allows the student to earn a foreign degree in foreign university. Since foreign degree 
earned through link programme is entirely the responsibility of foreign institution and is 
also earned in foreign land, there is no need for enabling provision in domestic 
regulation. At best equivalence will take care of the foreign degree for the purpose of 
higher studies and employment. 


So far as twinning arrangement is considered, if the twinning leads to the award 
of foreign degree alone then equivalence of foreign degree may have to be found out. If 
there is a joint degree both by Indian partner and foreign university then recognition of 
foreign degree demands that among other conditions discussed above, for the purposes 
of degree granting authority the scope of university under UGC Act will have to be 
extended to include the present category of twinning as well. 


Programmatic Collaboration 


The programmatic collaboration enables a student to complete study in India 
and get joint degree ie., (foreign as well as public/private education institutions). It has 
its own attraction, as it is one of the cheapest ways to earn foreign degree. Various types 
of inter institutional collaboration exists under programmatic collaboration. For 
example, foreign institutions may support in developing curriculum, joint course 
preparation, joint evaluation of the programme, teacher's visit, student summer trip etc. 
The programmatic collaboration is a way through which new innovative course is 
offered at less cost and public/private Indian institutions offer a foreign degree which is 
a way of attracting the students. 


The enabling provisions under programmatic collaboration are the same as 
discussed under section 9.1. In addition for the purposes of degree granting authority 
the scope of university under UGC Act will have to be extended to include the present 
category of programmatic collaboration as well. 


It should be clear that any study centre of a foreign university should be 
prohibited under the present policy guideline. 


Registration and Approval Body 


There shall be a Council consisting of the heads of UGC, AICTE, DEC. It may co- 
opt members from other standard setting apex bodies discussed in section 3 or the 
experts and evolve a mechanism for invitation of the applications furnishing all the 
information and registering the institution after satisfying that all the necessary 
conditions laid down for running a programme are fulfilled. Council shall frame a 
guideline for this purpose and will reserve full right to reject any application on the 
ground that curriculum is not as per the need of the country and that it might have 
deleterious effect on the Indian culture. Council may also have the right to cancel its 
own approval of the programme if it finds that in the course of running a programme it 
has been violating the broad framework of national policy on education or indulging in 
pure profit making. The council should give broad guidelines for admission, fees, 
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teaching-learning process, and infrastructure facilities. Within broad framework for 
guideline, there should be sufficient autonomy to innovate and develop the educational 
institution. 
Following discussion points may be raised on the policy framework of foreign 
universities 
e Status of entry of foreign universities in India 
¢ Mechanism and operation of foreign universities 
¢ Implications in terms of access, equity and quality 
« Issue of enabling policy guidelines 
o Basis of partnership 
o Registration under trust/society act 
o Guidelines on registration, recognition, admission, fees, curriculum 
o Issue of foreign direct investment in India 


o Remittances of foreign exchange 
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Appendix I 


Number of Professional Institutions - Government and Private in India 


2002-03 


Branches Government Private | % of Private to Total 


Engineering and Technology 


Medicine & Health Sciences 


Management (Masters) 
College for teacher education 
Source: Powar and Bhalla (2004) — Bar 
Pal 
75 28 
a a 
| t 


* Additionally these were 400 Private Institutions offering P.G. Diploma programmes in different areas of 
management 
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Appendix I 
Students Enrolment: Faculty Wise: 2001-02 


[ Faculty Total Enrolment % to Total ] 


Arts 4069632 46.13 
Science 1754110 19,88 


Commerce/Management 1575940 17.87 
Education 114678 


605590 


275943 


Agriculture 


Others 77643 
8821095 


Source: UGC Annual Report, 2001-02 
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Appendix LI] 


Regional Distribution of Institutions offering Degree Programmes in Professional 
Courses 


Engineering & Medicinet (2003) 


Technology (2002) 


Management* (2002) | Teacher Education 


Private |Total] %% |Private|Total| %§ | Private 


Andhra 174 | 188 | 17.81 110 | 5.70 46 9.11 | 260 | 292 | 16.87 
Pradesh 
Maharashtra 167 | 14.43 15.40 16.04 a 13.89 


i 137 161 we 11.09 ae 
42 0.59 | 32 | 55 
Total Bean sla 762 | 212_ |} 278 558 a 
All India | 764 _| 977 1028 | 1351 


3% of Private Colleges to Total Colleges in India 


wz 


aa 
rl 
oS 
Co 


+ includes Institutions offering Allopathic Medicine, Dentistry, Nursing, Pharmacy, Ayurvedic, 
Unani, Homeopathy and Physiotherapy , 


f 
#the data includes 25 Post Graduate Diploma awarding institutions that have been given 
equivalence with MBA degree by the Association of Indian Universities 


Source: Association of Indian Universities: Handbook on Engineering Education (2002, 
Association of Indian Universities: Handbook on Medical Education (2003), Association of 
Indian Universities: Handbook on Management Education (2002), NCTE Website 
http:/huww.ncte-in.org as on 15 February 2004. 
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Appendix V 


State wise and Course wise operation of foreign institutions 


Technical 
Courses 


Professional/ Vocational Courses General 


MBA | Fashion | Mass Hotel 
Techno- | Communi- | Manage- 
cation 


BA/B SC 


West Bengal 


Total 4 55 131 


Source: Directory on Foreign Education Providers in India, NIEPA, August 2004 
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